
G O V E R N M E N T  O F  THE 
B O A R D  O F  ZONING ADJUSTMENT 

B Z A  A p p l i c a t i o n  No. 13133,  o f  Thomas J .  O 'Donne l l ,  p u r s u a n t  
t o  S u b - s e c t i o n  8207.2 a n d  P a r a g r a p h  8207.11 o f  t h e  Zoning 
R e g u l a t i o n s ,  f o r  a s p e c i a l  e x c e p t i o n  under P a r a g r a p h  3 1 0 5 . 4 2  
t o  use a l l  f l o o r s  o f  t h e  s u b j e c t  premises  as a n  apa r tmen t  house 
c o n s i s t i n g  o f  s even  u n i t s  a n d  f o r  a v a r i a n c e  from t h e  p a r k i n g  
r equ i r emen t s  ( S u b - s e c t i o n  7 2 0 2 . 1 )  i n  a n  R - 5 - A  D i s t r i c t  a t  t h e  
premises  406 C o n d o n  T e r r a c e ,  S .  E . ,  ( S q u a r e  6 1 5 4 ,  Lots 25 ,  26  
a n d  2 7 ) .  

H E A R I N G  D A T E :  J anua ry  1 6 ,  1980 

DECISION D A T E :  February  6 ,  1980 

FINDINGS O F  F A C T :  

1 .  The s u b j e c t  p r o p e r t y  i s  l o c a t e d  i n  a n  R - 5 - A  D i s t r i c t  
o n  t h e  n o r t h  s i d e  o f  t h e  i n t e r s e c t i o n  of C o n d o n  T e r r a c e ,  a n d  
4 t h  S t r e e t s ,  S .  E .  

2 .  Because C o n d o n  T e r r a c e  meets 4 t h  S t r e e t  a t  a n  a n g l e ,  
t h e  l o t  i s  t r i a n g u l a r  i n  s h a p e .  I t  i s  bounded on i t s  n o r t h  
s i d e  by a f i f t e e n  f o o t  wide p u b l i c  a l l e y .  The a r e a  of  t h e  
l o t  i s  9180 s q u a r e  f e e t .  

3 .  The s u b j e c t  p r o p e r t y  i s  improved w i t h  a t h r e e  s t o r y  
p lus  basement f r e e  s t a n d i n g ,  b r i c k  b u i l d i n g .  The b u i l d i n g  
was c o n s t r u c t e d  i n  1 9 5 3 ,  a n d  o r i g i n a l l y  c o n t a i n e d  f o u r t e e n  
apa r tmen t  u n i t s  

4 .  I n  1 9 7 2 ,  t h e  b u i l d i n g  was c o n v e r t e d  t o  a halfway 
house ,  f i r s t  o p e r a t e d  under c o n t r a c t  w i th  t h e  D i s t r i c t  Government 
a n d  l a t e r  o p e r a t e d  d i r e c t l y  by t h e  D .  C .  Government. C e r t i f i c a t e  
of  Occupancy No. B-83882, i s s u e d  o n  December 8 ,  1 9 7 2 ,  a u t h o r i z e d  
t h e  use as  a halfway house wi th  a maximum o f  f i f t y - f i v e  r e s i d e n t s  
o n  a l l  f l o o r s .  

5 .  The a p p l i c a n t  n o w  proposes  t o  use t h e  b u i l d i n g  as a n  
apa r tmen t  house c o n t a i n i n g  seven  u n i t s .  There  would be t w o  
u n i t s  o n  each f l o o r ,  p lus  one u n i t  i n  t h e  basement .  Where 
t h e  o r i g i n a l  a p a r t m e n t  c o n f i g u r a t i o n  was f o r  one a n d  t w o  bed- 
room u n i t s ,  t h e  proposed  use would be fewer  b u t  l a r g e r  u n i t s .  
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6 .  S i n c e  t h e  p r i o r  use was n o t  as  a m u l t i p l e  d w e l l i n g ,  
t h e  a p p l i c a n t  r e q u i r e s  a s p e c i a l  e x c e p t i o n  under P a r a g r a p h  
3105.42 even t h o u g h  n o  new c o n s t r u c t i o n  i s  p roposed .  

7 .  The s u b j e c t  s i t e  i s  s u r r o u n d e d  p redominan t ly  by 
garden apa r tmen t  p r o j e c t s ,  w i th  b u i l d i n g s  o f  s i m i l a r  s i z e  a n d  
s c a l e  t o  t h e  s u b j e c t  b u i l d i n g .  The B o a r d  f i n d s  t h a t  t h e  p r o -  
posed use i s  c o n s i s t e n t  w i th  t h e  predominant  e x i s t i n g  use i n  
t h e  a r e a .  

8 .  The b u i l d i n g  i s  i d e a l l y  s u i t e d  f o r  use as a n  a p a r t -  
ment house ,  s i n c e  i t  was o r i g i n a l l y  c o n s t r u c t e d  f o r  t h a t  p u r -  
pose .  The r e d u c t i o n  i n  t h e  number o f  u n i t s  a n d  i n c r e a s e  i n  
t h e  s i z e  o f  t h e  u n i t s  f i l l s  a need f o r  such u n i t s  i n  t h e  
D i s t r i c t  o f  Columbia.  

9 .  O n  December 4 ,  1 9 7 9 ,  t h e  a p p l i c a t i o n  was r e f e r r e d  t o  
t h e  B o a r d  o f  E d u c a t i o n ,  t h e  Departments o f  T r a n s p o r t a t i o n  a n d  
Housing a n d  Community Development a n d  t h e  O f f i c e  o f  P lanning  
Development. By memorandum d a t e d  Janua ry  2 3 ,  1980,  t h e  
S u p e r i n t e n d e n t  o f  Schoo l s  r e p o r t e d  t h a t  he h a d  n o  o b j e c t i o n  t o  
t h e  a p p l i c a t i o n ,  because  t h e r e  w i l l  be n o  impact  u p o n  s choo l  
f a c i l i t i e s  i n  t h e  a r e a .  There  were no r e p o r t s  r e c e i v e d  i n  t h e  
r eco rd  f r o m  any of t h e  o t h e r  a g e n c i e s .  

1 0 .  The Chief of t h e  Zoning Review Branch,  i n  denying 
a n  a p p l i c a t i o n  f o r  a C e r t i f i c a t e  of Occupancy t o  use t h e  
premises  as  a n  apa r tmen t  house of  s even  u n i t s ,  r u l e d  t h a t  s i x  
o f f - s t r e e t  p a r k i n g  s p a c e s  a r e  r e q u i r e d .  The a p p l i c a n t  t e s t i -  
f i e d  t h a t  seven  s p a c e s  a r e  r e q u i r e d .  The Board f i n d s  n o  
reason  t o  d o u b t  t h e  Chief  o f  t h e  Zoning Review Branch a n d  
f i n d s  t h a t  s i x  s p a c e s  a r e  r e q u i r e d .  

1 1 .  The a p p l i c a n t ,  by s t a t e m e n t  marked a s  E x h i b i t  No. 1 7 - E  
o f  t h e  r e c o r d ,  t e s t i f i e d  t h a t  t h e r e  a r e  t h r e e  pa rk ing  s p a c e s  
l o c a t e d  a t  t h e  r e a r  o f  t h e  b u i l d i n g ,  which a r e  a c c e s s i b l e  
from a dr iveway from 4 t h  S t r e e t .  The a p p l i c a n t  t h e r e f o r e  r e q u i r e s  
a v a r i a n c e  o f  t h e  t h r e e  remain ing  s p a c e s .  

1 2 .  Because of  t h e  t r i a n g u l a r  shape  o f  t h e  s i t e ,  a n d  
because  o f  t h e  t o p o g r a p h y ,  which s l o p e s  down from f r o n t  t o  r e a r ,  
i t  i s  n o t  p o s s i b l e  t o  l o c a t e  t h e  t h r e e  a d d i t i o n a l  r e q u i r e d  
pa rk ing  s p a c e s  o n  t h e  l o t s .  

1 3 .  The a p p l i c a n t  t e s t i f i e d  t h a t  none of  t h e  p r e s e n t  t e n a n t s  
i n  t h e  b u i l d i n g  owns a c a r .  I n  a d d i t i o n ,  t h e r e  a p p e a r s  t o  be 
a v a i l a b l e  o n - s t r e e t  pa rk ing  i n  t h e  a r e a .  
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1 4 .  The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  b u i l d i n g  i s  a l r e a d y  
being used a s  t h e  a p p l i c a t i o n  p r o p o s e s .  The a p p l i c a n t  t e s t i -  
f i e d  t h a t  he h a d  been a d v i s e d  by a n  o f f i c i a l  o f  t h e  D i s t r i c t  
Government t h a t  he cou ld  use t h e  b u i l d i n g  as a n  apa r tmen t  
h o u s e ,  a n d  t h a t  t h e  p rev ious  use would p r o v i d e  a c r e d i t  o f  
seven  pa rk ing  s p a c e s .  The a p p l i c a n t  t e s t i f i e d  t h a t  he t h e r e -  
f o r e  b e l i e v e d  t h a t  t h e  use was p e r m i t t e d ,  t h a t  he f i l e d  a n  
a p p l i c a t i o n  f o r  a C e r t i f i c a t e  o f  Occupancy a n d  t h a t  a f t e r  a 
housing i n s p e c t o r  h a d  approved t h e  use of  t h e  b u i l d i n g ,  t e n a n t s  
were moved i n .  I t  was n o t  u n t i l  two months l a t e r  t h a t  t h e  
C e r t i f i c a t e  of Occupancy was den ied  on  zoning g r o u n d s ,  a n d  t h e  
v a r i a n c e  a p p l i c a t i o n  was then  f i l e d .  

1 5 .  The B o a r d  f i n d s  t h a t ,  even t h o u g h  t h e  use o f  t h e  
premises  w i t h o u t  p r o p e r  approva l  i s  a v i o l a t i o n  of  t h e  Zoning 
R e g u l a t i o n s ,  t h e  a p p l i c a n t  has n o t  d e l i b e r a t e l y  a n d  m a l i c i o u s l y  

v i o l a t e d  t h e  R e g u l a t i o n s .  

1 6 .  Advisory Neighborhood Commission 8-D, by l e t t e r  d a t e d  
January  2 1 ,  1 9 8 0 ,  recommended t h a t  t h e  v a r i a n c e  be g r a n t e d .  
The A N C  r e p o r t e d  t h a t  t h e  consensus  o f  t h e  p r e s e n t  t e n a n t s  
of  t h e  b u i l d i n g  was i n  f a v o r  of  t h e  a p p l i c a t i o n .  The A N C  
f u r t h e r  r e p o r t e d  t h a t  t h e  a d d i t i o n a l  p a r k i n g  i s  n o t  n e c e s s a r y  
s i n c e  most o f  t h e  t e n a n t s  do n o t  o w n  c a r s .  

1 7 .  There  was n o  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  

CONCLUSIONS O F  LAW A N D  O P I N I O N :  

The B o a r d  conc ludes  t h a t  t h e  a p p l i c a n t  has b a s i c a l l y  complied 
wi th  t h e  r e q u i r e m e n t s  o f  P a r a g r a p h  3 1 0 5 . 4 2 ,  s o  as  t o  be a b l e  
t o  r e c e i v e  a s p e c i a l  e x c e p t i o n .  The proposed  use i s  c o m p a t i b l e  
wi th  t h e  neighborhood i n  which i t  i s  l o c a t e d .  The b u i l d i n g  
i s  p r e s e n t l y  s u i t a b l e  f o r  use a s  a n  apa r tmen t  house .  The p r o -  
posed use  f u r t h e r  r e p r e s e n t s  a d e c r e a s e  i n  i n t e n s i t y  o f  use o f  
t h e  p r e m i s e s ,  a s  compared t o  t h e  former  u s e s .  F o r  a l l  t h e s e  
r e a s o n s ,  t h e  B o a r d  conc ludes  t h a t  t h e  s p e c i a l  e x c e p t i o n  w i l l  be 
in  harmony wi th  t h e  g e n e r a l  purpose  a n d  i n t e n t  of  t h e  Zoning 
R e g u l a t i o n s  a n d  Maps, and w i l l  n o t  t e n d  t o  a f f e c t  a d v e r s e l y  
t h e  use of ne ighbor ing  p r o p e r t y  i n  a cco rdance  wi th  s a i d  R e g u l a t i o n s  
a n d  Maps .  

As t o  t h e  r e q u e s t e d  v a r i a n c e ,  t h e  Board conc ludes  t h a t  
t h e  v a r i a n c e  i s  a n  a r e a  v a r i a n c e ,  t h e  g r a n t i n g  of which r e q u i r e s  
t h e  showing o f  a n  e x c e p t i o n a l  o r  e x t r a o r d i n a r y  c o n d i t i o n  of t h e  
p r o p e r t y  which c r e a t e s  a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  owner.  
The Board conc ludes  t h a t  t h e  s h a p e  a n d  topography o f  t h e  l o t  
e f f e c t i v e l y  p r e c l u d e  t h e  p r o v i s i o n  of  t h e  r e q u i r e d  number o f  
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o f f - s t r e e t  p a r k i n g  s p a c e s  o n  t h e  l o t  . D e n i a l  o f  t h e  v a r i a n c e  
w o u l d  p r e c l u d e  use o f  t h e  p r o p e r t y  a s  p r o p o s e d ,  t h u s  c r e a t i n g  
a p r a c t i c a l  d i f f i c u l t y  f o r  t h e  o w n e r .  The B o a r d  c o n c l u d e s  t h a t  
t h e  r e q u e s t e d  r e l i e f  can b e  g r a n t e d  w i t h o u t  s u b s t a n t i a l  d e t r i -  
ment t o  t h e  p u b l i c  g o o d  a n d  w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  
t h e  i n t e n t , p u r p o s e  a n d  i n t e g r i t y  o f  t h e  z o n e  p l a n  a s  e m b o d i e d  
i n  t h e  Z o n i n g  R e g u l a t i o n s  a n d  M a p s .  

The B o a r d  c o n c l u d e s  t h a t  i t  h a s  a c c o r d e d  t o  t h e  A d v i s o r y  
N e i g h b o r h o o d  C o m m i s s i o n  t h e  " g r e a t  w e i g h t "  t o  w h i c h  i t  i s  
e n t i t l e d .  I t  i s  t h e r e f o r e  o r d e r e d  t h a t  t h e  a p p l i c a t i o n  b e  
g r a n t e d .  

V O T E :  4 - 0  ( W i l l i a m  F .  M c I n t o s h ,  C o n n i e  F o r t u n e  a n d  L e o n a r d  
L .  M c C a n t s  t o  g r a n t ;  J o h n  G .  P a r s o n s  t o  g r a n t  by  
p r o x y ,  C h a r l e s  R .  N o r r i s  n o t  p r e s e n t ,  n o t  v o t i n g ) .  

B Y  O R D E R  O F  T H E  D .  C .  B O A R D  O F  ZONING ADJUSTMENT 

ATTESTED B Y :  
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

FINAL D A T E  O F  O R D E R :  

THIS O R D E R  O F  T H E  B O A R D  I S  VALID F O R  A PERIOD O F  S I X  MONTHS A F T E R  
T H E  E F F E C T I V E  D A T E  O F  THIS  O R D E R ,  UNLESS WITHIN SUCH PERIOD A N  
APPLICATION F O R  A BUILDING PERMIT O R  CERTIFICATE O F  O C C U P A N C Y  
I S  FILED WITH THE D E P A R T M E N T  O F  LICENSES,  INVESTIGATIONS, A N D  
INSPECITONS. 

U N D E R  SUB SECTION 8 2 0 4 . 3  O F  T H E  ZONING REGULATIONS " N O  DECISION O R  
O R D E R  O F  THE B O A R D  SHALL T A K E  E F F E C T  UNTIL T E N  DAYS A F T E R  HAVING 
B E C O M E  FINAL PURSUANT TO T H E  SUPPLEMENTAL RULES O F  PRACTICE A N D  
P R O C E D U R E  B E F O R E  THE B O A R D  OF ZONING ADJUSTMENT. I' 


